
COMMUNITY DEVELOPMENT & REVITALIZATION (CDR)
Regulatory Oversight Division, Environmental Review

Regulations Governing Waters of the United States 

Under the authority of the United States Army Corps of Engineers (USACE), Section 404 of the Clean Water Act (CWA) establishes, the 
state must establish a program to regulate the discharge of dredged or fill material (for various types of development) into waters of 
the United States (WOTUS), including wetlands. Steps must be taken to avoid discharge into WOTUS and reasonable alternatives must 
be considered if potential impacts are imminent. Proposed activities are regulated through a permit review process, typically through a 
nationwide permit (NWP) for minimal adverse impacts to WOTUS or an individual permit for larger impacts to WOTUS. 

The NWPR also defines what are not WOTUS. The most applicable features generally not considered WOTUS include many farm and 
roadside ditches (requires field verification). The goal of the NWPR is to provide clarity, predictability, and consistency so that regulators 
and the public can understand where the Clean Water Act applies and where it does not. The USACE is the only authority that can 
officially determine if a feature is a WOTUS.

The definition of a WOTUS has changed over time and was modified by the Navigable Waters Protection Rule (NWPR) (passed 4/21/2020 
- fulfills Executive Order (EO) 13788). The NWPR defines WOTUS in four categories:

1. Territorial seas and traditional navigable waters (TNWs) - includes large rivers and lakes.

2. Tributaries - Under the final rule, tributaries include perennial and intermittent rivers and streams that contribute surface flow to
TNWs. These naturally occurring surface water channels must flow more often than just after a single precipitation event. Ditches
are to be considered tributaries only where they satisfy the flow conditions of the perennial and intermittent tributary definition.

3. Lakes, ponds, and impoundments of jurisdictional waters - Lakes, ponds, and impoundments of jurisdictional waters, such as
Texas’ Lake Travis, are jurisdictional where they contribute surface water flow to a traditional navigable water or territorial sea in a
typical year.

4. Adjacent wetlands - Wetlands that physically touch jurisdictional waters are “adjacent wetlands” and must have the following
indicators: 1) evidence of hydrology, 2) hydric soils, 3) wetland vegetation.

How do WOTUS regulations apply to HUD CDBG-DR projects?

Common examples of direct and indirect impact to a WOTUS (including wetlands):




An environmental review is required for all HUD-assisted projects and every project must be in compliance with the EO 11990, which 
requires all federally funded activities to avoid to the extent possible the long and short term adverse impacts and to avoid direct or 
indirect support of new construction in wetlands where practicable. GLO requires using the National Wetland Inventory (NWI) map as a 
primary screening tool to determine if additional WOTUS investigation is necessary (field verification required). 

1. New culvert installation in a WOTUS or feature that drains into a WOTUS
2. Neighborhood drainage ditches changing from natural ground to pipes and no longer contributing to the water feature that
connects to a WOTUS
3. Direct and indirect impacts occurring not only with the actions of the project itself but also in staging, refueling, turning
equipment around within a wetland, site debris.

Questions can be directed to Patrick Kainer at patrick.kainer.glo@recovery.texas.gov 
or Angel Peltola at Angel.Peltola.glo@recovery.texas.gov
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https://www.epa.gov/cwa-404/overview-clean-water-act-section-404
https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/Nationwide-Permits/
https://www.epa.gov/nwpr/navigable-waters-protection-rule-factsheets
https://www.hudexchange.info/programs/environmental-review/wetlands-protection/
patrick.kainer.glo@recovery.texas.gov
angel.peltola.glo@recovery.texas.gov

